Excerpted from the Supreme Court case Roth v. United States (1957)
Google Roth v US Oyez to read the background on the case
6-3 the Supreme Court decided that obscenity was NOT protected under the 1st
Amendment
MAKE SURE YOU KNOW WHAT Prurient Interest means! There will be a quiz!
“The guaranties of freedom of expression in effect in 10 of the 14 States which by 1792
had ratified the Constitution, gave no absolute protection for every utterance. Thirteen of
the 14 States provided for the prosecution of libel, and all of those States made either
blasphemy or profanity, or both, statutory crimes. As early as 1712, Massachusetts made
it criminal to publish "any filthy, obscene, or profane song, pamphlet, libel or mock
sermon" in imitation or mimicking of religious services. Acts and Laws of the Province
of Mass. Bay, c. CV, § 8 (1712), Mass.Bay Colony Charters & Laws 399 (1814). Thus,
profanity and obscenity were related offenses.
In light of this history, it is apparent that the unconditional phrasing of the First
Amendment was not intended to protect every utterance. This phrasing did not prevent
this Court from concluding that libelous utterances are not within the area of
constitutionally protected speech. At the time of the adoption of the First Amendment,
obscenity law was not as fully developed as libel law, but there is sufficiently
contemporaneous evidence to show that obscenity, too, was outside the protection
intended for speech and press.
The protection given speech and press was fashioned to assure unfettered interchange of
ideas for the bringing about of political and social changes desired by the people. This
objective was made explicit as early as 1774 in a letter of the Continental Congress to the
inhabitants of Quebec:
The last right we shall mention regards the freedom of the press. The importance of this
consists, besides the advancement of truth, science, morality, and arts in general, in its
diffusion of liberal sentiments on the administration of Government, its ready
communication of thoughts between subjects, and its consequential promotion of union
among them, whereby oppressive officers are shamed or intimidated into more
honourable and just modes of conducting affairs. (from the Journals of the Continental
Congress 108 (1774)).
All ideas having even the slightest redeeming social importance -- unorthodox ideas,
controversial ideas, even ideas hateful to the prevailing climate of opinion -- have the full
protection of the guaranties, unless excludable because they encroach upon the limited
area of more important interests. But implicit in the history of the First Amendment is the
rejection of obscenity as utterly without redeeming social importance. This rejection for
that reason is mirrored in the universal judgment that obscenity should be restrained,
reflected in the international agreements of over 50 nations, in the obscenity laws of all of
the 48 States, and in the 20 obscenity laws enacted by the Congress from 1842 to 1956.

This court has said as much. . . There are certain well defined and narrowly limited
classes of speech, the prevention and punishment of which have never been thought to
raise any Constitutional problem. These include the lewd and obscene. . . . It has been
well observed that such utterances are no essential part of any exposition of ideas, and
are of such slight social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality. . . .
(Emphasis added.)
We hold that obscenity is not within the area of constitutionally protected speech or
press.
It is strenuously urged that these obscenity statutes offend the constitutional guaranties
because they punish incitation to impure sexual thoughts, not shown to be related to any
overt antisocial conduct which is or may be incited in the persons stimulated to such
thoughts.
However, sex and obscenity are not synonymous. Obscene material is material which
deals with sex in a manner appealing to prurient interest. The portrayal of sex, e.g., in art,
literature and scientific works is not itself sufficient reason to deny material the
constitutional protection of freedom of speech and press. Sex, a great and mysterious
motive force in human life, has indisputably been a subject of absorbing interest to
mankind through the ages; it is one of the vital problems of human interest and public
concern. As to all such problems, this Court said in Thornhill v. Alabama, 310 U.S. 88,
101-102:
The freedom of speech and of the press guaranteed by the Constitution embraces at the
least the liberty to discuss publicly and truthfully all matters of public concern without
previous restraint or fear of subsequent punishment. The exigencies of the colonial period
and the efforts to secure freedom from oppressive administration developed a broadened
conception of these liberties as adequate to supply the public need for information and
education with respect to the significant issues of the times. . . . Freedom of discussion, if
it would fulfill its historic function in this nation, must embrace all issues about which
information is needed or appropriate to enable the members of society to cope with the
exigencies of their period.
(Emphasis added.)
The fundamental freedoms of speech and press have contributed greatly to the
development and wellbeing of our free society and are indispensable to its continued
growth. Ceaseless vigilance is the watchword to prevent their erosion by Congress or by
the States. The door barring federal and state intrusion into this area cannot be left ajar; it
must be kept tightly closed, and opened only the slightest crack necessary to prevent
encroachment upon more important interests. It is therefore vital that the standards for
judging obscenity safeguard the protection of freedom of speech and press for material
which does not treat sex in a manner appealing to prurient interest.

The test is not whether it would arouse sexual desires or sexual impure thoughts in those
comprising a particular segment of the community, the young, the immature or the highly
prudish or would leave another segment, the scientific or highly educated or the so-called
worldly wise and sophisticated indifferent and unmoved. . . .
****
The test in each case is the effect of the book, picture or publication considered as a
whole not upon any particular class, but upon all those whom it is likely to reach. In other
words, you determine its impact upon the average person in the community. The books,
pictures and circulars must be judged as a whole, in their entire context, and you are not
to consider detached or separate portions in reaching a conclusion. You judge the
circulars, pictures and publications which have been put in evidence by present-day
standards of the community. You may ask yourselves does it offend the common
conscience of the community by present-day standards. If so, it is capable of being
regulated.
	
  

